INSTITUTE OF EMPLOYMENT RIGHTS SEMINAR – 23/11/2010
THE EFFECT OF THE HUMAN RIGHTS ACT 1998 UPON THE DETERMINATION OF UNFAIR DISMISSAL CLAIMS
1/. The passing of the Human Rights Act (‘the HRA 1998’) is one of the few undisputed achievements of the Blair administration. It represented a momentous change to the British Legal System and has had a far reaching effect upon many areas of law, such as domestic family, public and immigration law. Recognition of this can be found in judgments such as that of May LJ in Rowland -v- Environment Agency (2005) 1 Ch 1 in which he held :

‘101. It is now commonplace to acknowledge that the introduction of the Human Rights Act 1998 was a fundamental watershed in the development of both substantive and procedural law. Resort to the Human Rights Convention and to decisions of the European Court of Human Rights has served to identify aspects of domestic law and procedure where it has been right to question whether domestic arrangements, untempered by human rights considerations, provided proper protection for individuals against the actions of public authorities; whether the product of the application of domestic rules was just and proportionate; and whether remedies need to be found which domestic rules alone would not provide’
2/. Further in McCartan Turkington Breen (A firm) -v- Times Newspapers Ltd (2001) 2 AC 277 HL Lord Steyn held at 297 :

‘As Lord Nicholls of Birkenhead put it in the Reynolds case, freedom of expression is buttressed by the Human Rights Act 1998. The Convention fulfils the function of a Bill of Rights in our legal system. There is general agreement that the Human Rights Act 1998 is a constitutional measure’
3/. However, the HRA 1998 in many ways is still yet to come to fruition in the field of employment law. This has led to some commentators voicing the opinion that the Act has little relevance to the application of economic and social rights, particularly those relating to the workplace. In this talk I will be arguing that the HRA 1998 provides the basis to substantially redefine the manner in which certain types of unfair dismissal claims are currently determined. An example of the potential impact of human rights arguments can be seen in the Manchester Employment Tribunal’s recent judgment in the case of Bennett -v- Greater Manchester Fire and Rescue Authority in which Mr Bennett’s dismissal was held to be unfair on the grounds that his right to freedom of expression under Article 10 ECHR 1950 had been violated.
A) THE HUMAN RIGHTS ACT 1998 
i) Statutory Interpretation
4/. When determining various employment related claims, Employment Tribunals must take into account the case law of the European Court of Human Rights (‘ECtHR’) when construing provisions such as section 98 of the Employment Rights Act 1996. 
5/. Section 2 of the HRA 1998 provides : 


‘(1) A court or tribunal determining a question which has arisen in connection with a 
Convention right must take into account any –



(a) judgment, decision, declaration or advisory opinion of the European 


Court of Human Rights ...


Whenever made or given, so far as, in the opinion of the court or tribunal, it is 
relevant to the proceedings in which that question has arisen’

6/. Section 3 of the HRA 1998 provides : 


‘(1) So far as it is possible to do so, primary legislation and subordinate legislation 
must be read and given effect in a way which is compatible with the Convention 
rights’
ii) The law applicable to Public Authorities
7/. Section 6 of the HRA 1998 defines ‘public authority’ and includes within the same ‘court or tribunal’ :


‘(1) It is unlawful for a public authority to act in a way which is incompatible 
with a Convention right 
...


(3) In this section ‘public authority’ includes –



(a) a court or tribunal, and



(b) any person certain of whose functions are functions of a public 


nature ...

(5) In relation to a particular act, a person is not a public authority by virtue 
only of subsection (3)(b) if the nature of the act is private’

8/. Section 6 implicitly envisages two types of public authorities, ‘core’ public authorities and ‘hybrid’ public authorities. The latter would include bodies whom are notionally ‘private’ but whose functions are of a public nature. 

iii) The interface between the HRA 1998 and Unfair Dismissal Claims
9/. As we all well aware, the Band of Reasonable Responses (‘BORR’) requires that a Tribunal does not determine for itself whether an employee is guilty of the charges of misconduct against them
, nor even whether they believe that a dismissal is unfair or not, but that they instead decide the case using the criterion of how the ‘reasonable employer’ would have acted in the same circumstances. This necessarily requires the Tribunal to ask itself how a ‘harsh’ but ‘reasonable’ employer would have responded when confronted with the facts of a particular case.

10/. In respect of the breadth of the BORR, Mummery LJ held in Post Office -v- Foley [2000] IRLR 827 at paragraph 50 :

‘There will be cases in which there is no band or range to consider. If, for example, 
an employee, without good cause, deliberately sets fire to his employer’s factory and 
it is burnt to the grounds, dismissal is the only reasonable response. If an employee 
is dismissed for politely saying ‘Good morning’ to his line manager that would be an 
unreasonable response. But in between those extreme cases there will be cases 
where there is room for reasonable disagreement among reasonable employers as to 
whether dismissal for the particular misconduct is a reasonable or an unreasonable 
response. In those cases it is helpful for the tribunal to consider ‘the range of 
reasonable responses’’
11/. In Whitbread Plc -v- Hall [2001] IRLR 275 CA it was confirmed that the BORR not only applied to the sanction of dismissal, but also the procedure adopted by an employer in dismissing an employee. In Sainsbury’s Supermarkets Ltd -v- Hitt [2003] IRLR 23 CA it was held that the BORR also applies to the level of pre-dismissal investigation that can be expected from an employer. However, if an unfair dismissal claimant can justifiably rely upon an Article within the European Convention of Human Rights 1950, such as Articles 8, 9 or 10, I consider it inevitable that the BORR cannot be applied by a Tribunal in determining their claim. Instead the Tribunal must ask whether their dismissal is ‘proportionate’ applying the various principles that have been established by the European Court of Human Rights. 
12/. As Lord Steyn held in R(Daly) -v- Secretary of State for the Home Department (2001) 2 AC 532 HL at [27] : ‘the intensity of review is somewhat greater under the proportionality approach ... the doctrine of proportionality may require the reviewing court to assess the balance which the decision maker has struck, not merely whether it is within the range of rational or reasonable decisions. Secondly, the proportionality test may go further than the traditional grounds of review inasmuch as it may require attention to be directed to the relative weight accorded to interests and considerations’. This could lead to certain unfair dismissal claims being upheld, which would currently be dismissed due to the application of the BORR.
13/. The guideline case concerning how human rights principles can affect the determination of an unfair dismissal claim can be seen in the Court of Appeal’s judgment in X -v- Y [2004] IRLR 625 CA. 

14/. In this case, the Applicant was a ‘development officer’ with the Respondent charity who promoted the personal development of young people. His work involved liaising with the local probation service, and working with young offenders and those at risk of offending in the 16-25 year age group. In January 2001 he was arrested for ‘gross indecency’ having been involved in a consensual sexual act with another man in the toilet of the motorway service station. The Applicant was cautioned under the Sexual Offences Act 1956 as amended, which meant that he accepted that he was guilty of the offence and that it was not treated as having been done in ‘private’ within the meaning of the decriminalising provisions of the amended legislation. The Applicant did not disclose the caution to his employers, who were not aware of his sexual orientation, but they subsequently learned of it due to normal police checks which were made by the local Probation Service in respect of their staff, before they were provided with further funding. The Applicant was dismissed by the Respondent, not on the basis of his sexuality, but for having committed a significant criminal offence and then deliberately deciding not to disclose it. The Tribunal held that his dismissal was within the BORR. The EAT dismissed the Applicant’s appeal and the matter came before the Court of Appeal.

15/. In the course of the leading judgment, Mummery LJ rejected the argument that Article 8 was engaged as the conduct in question was not ‘private’, before then holding in respect of the interface between unfair dismissal law and the HRA 1998 :


‘Reason for dismissal

55. The cause of action under s.94 of the ERA and the alleged interference with Article 8 are based on the conduct reason for the applicant’s dismissal ...
(2) If the dismissal of the applicant was in circumstances falling within Article 8 and was an interference with the right to respect for private life, it might be necessary for the employment tribunal then to consider whether there was a justification under Article 8(2) for the particular interference. As explained below, Article 8 and Article 14 may have to be considered by tribunals in the case of a private sector employer, as well as in the case of a public authority employer, by virtue of s. 3 of the HRA. Justification involves considering whether the interference was necessary in a democratic society, the legitimate aim of the interference, and the proportionality of the interference to the legitimate aim being pursued ...
The relevance of s.3 HRA in private employer cases
56. In the case of private employers s. 3 is more relevant than s. 6 of the HRA, which expressly applies only to the case of a public authority.

(1) Under s. 3 of the HRA, the employment tribunal, so far as it is possible to do so, must read and give effect to s. 98 and the other relevant provisions in Part X of the ERA in a way which is compatible with the Convention rights in Article 8 and Article 14.

(2) Section 3 of the HRA applies to all primary legislation and subordinate legislation. That includes the ERA and the rules of procedure in the Employment Tribunal Regulations 2001. Section 3 draws no distinction between legislation governing public authorities and legislation governing private individuals. 

(3) The ERA applies to all claims for unfair dismissal. Section 98 of the ERA draws no distinction between an employer in the private sector and a public authority employer. 

(4)  In many cases it would be difficult to draw, let alone justify, a distinction between public authority and private employers. In the case of such a basic employment right there would normally be no sensible grounds for treating public and private employees differently in respect of unfair dismissal, especially in these times of widespread contracting out by public authorities to private contractors …

The Employment Tribunal as a public authority
57. There is a public authority aspect to the determination of every unfair dismissal case,

(1) The employment tribunal is itself a ‘public authority’ within s. 6(2) of the HRA....

(4) The effect of s.6 in the case of a claim against a private employer is to reinforce the extremely strong interpretative obligation imposed on the employment tribunal by s.3 of the HRA. That is especially so in a case such as this, where the Strasbourg Court has held that Article 8 imposes a positive obligation in cases falling within the ambit of Article 8. 
Interpretation and compatibility of s. 98 ERA with Articles 8 and 14
58. How does s. 3 of the HRA affect the interpretation of s. 98 in cases falling within Articles 8 and 14? ... By a process of interpretation the Article 8 right is blended with the law on unfair dismissal in the ERA, but without creating new private law causes of action against private sector employers under the HRA or the ERA.

(1) In discharging its duty under s.3 of the HRA to read and give effect to s. 98 of the ERA in a way which is, so far as it is possible, compatible with Article 8, the employment tribunal will be well aware that s. 98 does two things : (a) it identifies reasons on which an employer is permitted to rely to justify a dismissal and (b) it sets the general objective standards to be applied by the employment tribunal in determining whether the dismissal was fair or unfair.

(2) That question of fairness depends on whether, in all the circumstances, the employer acted reasonably or unreasonably in treating the reason (eg conduct) as a sufficient reason for the dismissal and on the equity and substantial merits of the case ...
(6) There may, however, be cases in which the HRA point could make a difference to the reasoning of the tribunal and even to the final outcome of the claim for unfair dismissal. I shall now consider the possible application and effect of s.3 of the HRA in such cases. 

(7) As explained earlier, a dismissal for a conduct reason may fall within the ambit of Article 8 ... Take, by way of example, an extreme case involving the more straightforward position of a public authority employer. An employee of a public authority is dismissed for eating cake at home or in his lunch break at work ... the decision to eat cake is in general, a private one. It is difficult, though, not impossible, to conceive of a justification under Article 8(2) for the employer’s interference with respect for private life by dismissal for that reason. It is possible that in some circumstances the interference with a person’s right to eat cake is necessary, legitimate and proportionate. 

(8) In the case of a public authority employer, who is unable to justify the interference, the dismissal of the employee for that conduct reason would be a violation of Article 8. It would be unlawful within ss6 and 7 of the HRA. If the act of dismissal by the public authority is unlawful under the HRA, it must also be unfair within s. 98, as there would be no permitted (lawful) reason in s 98 on which the public authority employer could rely to justify the dismissal. In that case no question of incompatibility between s. 98 and the Convention rights would arise.

(9) Taking the same set of facts, save for the substitution of a private sector employer, it would not be unlawful under the HRA for the private employer to dismiss the employee for eating cake, as a private employer is not bound by the terms of s. 6 HRA not to act incompatibly with Article 8. It is, however, difficult to conceive of a case, in which the unjustified interference with respect for private life under Article 8 (by dismissal for eating cake) would not also be an unfair dismissal under s. 98. Put another way, it would not normally be fair for a private sector employer to dismiss an employee for a reason, which was an unjustified interference with the employee’s private life. If that is right, there would, in general, be no need for an applicant to invoke Article 8 in order to succeed on the unfair dismissal claim and there would be no question of incompatibility between s. 98 of the ERA and Article 8 to attract the application of s. 3 of the HRA.

(10) If, however, there was a possible justification under s. 98 of the dismissal of the cake eating employee, the tribunal ought to consider Article 8 in the context of the application of s. 3 of the HRA to s. 98 of the ERA. If it would be incompatible with Article 8 to hold that the dismissal for that conduct was fair, then the employment tribunal must, in accordance with s. 3, read and give effect to s. 98 of the ERA so as to be compatible with Article 8. That should not be difficult, given the breadth and flexibility of the concepts of fairness used in s. 98’

B) ARTICLE 10 ECHR 1950
i) Relevant Provisions
16/. Article 10 of the European Convention of Human Rights 1950 provides :


‘(1) Everyone has the right to freedom of expression. This right shall include 
freedom to hold opinions and to receive and impart information and ideas 
without interference by public authority and regardless of frontiers ...
 


(2) The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are 
prescribed by law and are necessary in a democratic society, in the interests of 
national security, territorial integrity or public safety, for the prevention of disorder 
or crime, for the protection of health or morals, for the protection of the reputation 
or rights of others, for preventing the disclosure of information received in 
confidence, or for maintaining the authority and impartiality of the judiciary’
ii) The concept of the freedom of expression
17/. It is an accepted point of law that Article 10 applies not only ‘to ‘information’ or ‘ideas’ that are favourably received or regarded as inoffensive or as a matter of indifference, but also to those that offend, shock or disturb. Such are the demands of that pluralism, tolerance and broadmindedness without which there is no ‘democratic society’’ (Fuentes Bobo -v- Spain (2000) 31 EHRR 1115 at para 43).

18/. In terms of whether a particular comment comes within the definition of ‘political expression’, in Steel and Morris -v- United Kingdom (2005) 41 EHRR 22 – 403 the ECtHR accepted that the Applicants’ criticism of a company’s employment practices
 fell within the definition of political expression :


’88. The Court must weigh a number of factors in the balance when reviewing the 
proportionality of the measure complained of. First, it notes that the leaflet in 
question contained very serious allegations on topics of general concern, such 
abusive and immoral farming and employment practices ... The Court has long held 
that ‘political expression’, including expression on matters of public interest and 
concern, requires a high level of protection under Art 10’
19/. At [48] of the seminal Article 10 employment case Fuentes Bobo the ECtHR held: 
‘the statements in issue formed part of the particular context of an employment labour dispute between the applicant and his employer following the cancellation of the broadcast for which he was responsible, together with a wide public discussion on questions of general interest concerning the management of the public television service. The statements in issue ... were made against a background of public and heated discussion of alleged anomalies in the management of TVE, the Spanish public radio and television service. In that regard, the Court finds that in making those statements the applicant was denouncing the mismanagement of the public entity and, as the Constitutional Court pointed out, his criticisms undoubtedly assumed a general interest’

iii) Interference with Article 10

20/. Little is required of Claimants in order to establish an interference with their right to freedom of expression. For example in Steur -v- Netherlands (2004) 39 EHRR 33 – 706 the ECtHR accepted that the Applicant lawyer’s right to freedom of expression had been interfered with after his censure by a Disciplinary Council for alleging that the Dutch equivalent of the Benefits Agency had improperly obtained a witness statement from his client. The Court held at [29] :


‘The Court acknowledges that no sanction was imposed on the applicant – not even 
the lightest sanction, a mere admonition. Nonetheless, the applicant was censured, 
that is he was formally found at fault in that he had violated the applicable 
professional standards. This could have a discouraging effect on the applicant, in the 
sense that he might feel restricted in his choice of factual and legal arguments, when 
defending his clients in future cases’
21/. It is therefore clear that if an employee is dismissed from their position for exercising their right to freedom of expression, this also constitutes interference with their Article 10 rights. This was the conclusion of the ECtHR in Fuentes Bobo in which it held at [38] in respect of the Applicant employee’s dismissal : ‘the impugned measure constituted an interference with the exercise of the applicant’s right to freedom of expression as protected by paragraph 1 of Article 10’. It is also relevant that a disproportionate interference with the Applicant’s Article 10 rights was also found in Wojtas-Kaleta when the Applicant was merely given a written warning
 for inter alia signing an open letter criticising her employers. 
iv) Proportionality
22/. As with journalists, Shop Stewards, Trade Union activists or members of similar campaigning organisations must be entitled to bring to the attention of others matters in the public interest and that this is a factor that must be born in mind in considering the meaning of ‘necessary in a democratic society’. For example, at [89] of Steel & Morris -v- United Kingdom (2005) 41 EHRR 22 – 403 the ECtHR held that the two London Greenpeace Applicants : ‘must be able to carry on their activities effectively and that there exists a strong public interest in enabling such groups and individuals outside the mainstream to contribute to the public debate by disseminating information and ideas on matters of general public interest’. 
23/. It is also an accepted principle under Article 10 that journalists are allowed ‘recourse to a degree of exaggeration, or even provocation’ when exercising their freedom of expression as long as they are acting in good faith (see Bladet Tromso and Stensaas -v- Norway (1999) 29 EHRR 125 at [59]). This principle is not just confined to journalists, as the Court held in Steel & Morris -v- United Kingdom (2005) 41 EHRR 22 – 403 at [90] :


‘the safeguard afforded by Art 10 to journalists in relation to reporting on issues of 
general interest is subject to the proviso that they act in good faith in order to 
provide accurate and reliable information in accordance with the ethics of 
journalism, and the same principle must apply to others who engage in public 
debate. It is true that the Court has held that journalists are allowed ‘recourse to a 
degree of exaggeration, or even provocation’, and it considers that in a campaigning 
leaflet a certain degree of hyperbole and exaggeration is to be tolerated, and even 
expected’
24/. A further key factor is whether or not the relevant individual’s form of expression amounts to statements of fact or value judgments. This issue was considered by the ECtHR in Jerusalem -v- Austria (2003) 37 EHRR 25. If it is a value judgment, the relevant individual should not be required to prove the truth of the same. 
25/. Further, in employment related cases the ECtHR attaches weight to (a) how widely the Applicant’s impugned remarks are circulated; (b) what other potential sanctions were available to be imposed against them by the employer; (c) the Applicant’s length of service prior to dismissal, and (d) whether the employer or any of their staff have commenced defamation proceedings against the Applicant as a result of their remarks. As the ECtHR held at [42] of Jerusalem : ‘The existence of facts can be demonstrated, whereas the truth of value judgments is not susceptible of proof. The requirement to prove the truth of a value judgment is impossible to fulfil and infringes freedom of opinion itself, which is a fundamental part of the right secured by Article 10’. 
26/. It is further relevant that there is a long line of Strasbourg authority which places the burden of proof of establishing proportionality under Article 10(2) upon the party who has interfered with the Claimant’s right of freedom of expression. For example, in Weber -v- Switzerland (1990) 12 EHRR 508 the ECtHR held : ‘the necessity for a restriction pursuant to one of the aims listed in Article 10(2) must be convincingly established’
. Therefore in contrast with conventional unfair dismissal proceedings, in which the burden is neutral in respect of the issue of fairness, the Respondent will be required to formally establish, at least to the balance of probabilities, that the Claimant’s dismissal was proportionate.
C) THE CASE OF BENNETT -v- GREATER MANCHESTER FIRE AND RESCUE AUTHORITY
27/. In the above proceedings, after a long history of grievances and complaints to management about the effect of his being asked to rest in Calcott Chairs upon his back condition, Mr Bennett sent the following robustly worded email to numerous other Greater Manchester fire stations :


‘‘Important Calcot Chair Information Please Read...


Dear Colleagues


I am sure some of you will agree that the current rest facilities afforded to 
operational firefighters is far from acceptable. (VJ)


It is impossible to impose a strict one chair fits all regime. We are all of different 
heights, weights and physical conditions so how can we be bullied and (VJ) 
subjected to what is now recognised by senior management as an unfit for purpose 
rest facility.
 (statement of fact)


As you may recall these Calcot chairs were designed for a maximum rest period of 
3hrs, this was in the first agreement proposed by management. That was eventually 
changed and agreed to be a 7hr rest period from midnight to seven in the morning. 
Unfortunately the Calcot chairs were already agreed and were being implemented. 
(statement of fact). From day one we have moaned and complained but silently. (?)


Now Senior management has agreed that the Calcot chairs are not fit for purpose 
(MEN Nov 29th), yet still we are ordered to rest in these chairs. (statement of fact)


The majority of firefighters in GMC if asked in private will admit that they don’t use 
the Calcot chairs. We are forced to rest on the concrete floor or out buildings on 
blow up mats. (statement of fact)


This is by its very nature is robbing us of our professional pride, not to mention 
human dignity. 
(value judgment)


I myself suffer from a medical condition arthritis of the spine, yet when this was 
brought to the attention of the authorities I was still ordered to rest in the Calcot 
chairs. I was then told to use the floor. (statement of fact)


I know from speaking to other firefighters that I am not alone with these sort of 
medical conditions or even height related problems that find it impossible to rest in 
the Colcot chairs. (statement of fact)

I find it unacceptable that you still have to hide and lie about you own rest making facilities to do your job. (statement of fact)

We are all supposed to be regarded as important 
professionals yet we are afforded worse rest facilities than a prisoner. We put our watch officers in constant danger of disciplinary action just because we cannot use these ridiculous chairs. (value judgments). ‘I ask you all as fellow firefighters to address this issue. If like me you are unable to rest in the Calcot chairs for either medical or physical reasons to fill in the form and return it to me for use in an up and coming court case. (neither category)


The Fire Brigade Union is finding it impossible to reach any agreement with 
management  (statement of fact)


so would you urge you all to join me in proving in court these Calcot chairs are not 
only unfit for purpose but dangerous to use. (value judgment)


I give you my personal pledge that I will not settle out of court and take the easy 
cash settlement to shut me up. I will pursue G M C Fireservice and its management 
team all the way to a legal ruling to gain us all a decent rest facility and our human 
rights.  (value judgment)


The information you provide me will be sent direct to my solicitor Mr Philip Liptrot 
@ Thompsons who as asked me to try and find anyone who has a problem with the 
Calcot chairs so we can add this to our case. (neither category)’

28/. It is of particular importance that the issue of the Calcot Chairs was already in the public domain at the time Mr Bennett sent his email. On 12 February 2008, the Manchester Evening News, in an article entitled ‘Firefighters sue brigade ‘after hurting backs on chairs’’ stated :


‘Two firefighters have launched legal action claiming controversial reclining chairs, 
which bosses brought in to replace beds as fire stations across the county, have 
caused back injuries. And now the £400 chairs, which cost a total of £130,000 to 
install across Greater Manchester, could be scrapped. Talks have taken place 
between union officials and managers over the chairs, which were installed in all 41 
stations in the county as part of a modernisation drive in 2005.


They have proved hugely unpopular with crews – and union bosses say they are not 
‘fit for purpose’. They replaced beds in station dormitories as part of a shake-up of 
night routines. 


Traditionally, firefighters have slept between midnight and 7am if there are no 
emergency calls. But County Fire Officer Barry Dixon wants staff to do training and 
inspections during night hours ....

In June, three firefighters who slept on the floor instead of on the authorised chairs 
were severely reprimanded. They were caught out by a 6.30am visit by a 
performance review team.


A Union source said : ‘two firefighters are in the process of making legal claims 
against the brigade over the use of the chairs. Both of them have back injuries. 
Senior management have accepted there is a problem with the chairs and have 
invited us to look at different ways of resting. We believe they are not fit for 
purpose. You can’t rest properly in them’. After the Calcot reclining chairs were 
brought in, the brigade drew up a four page manual on how to use them. Fire Chief 
Mr Dixon said : ‘I can confirm that two insurance claims are being dealt with but for 
legal reasons I can not divulge the nature of these claims. While I am willing to 
discuss rest facilities, I reiterate there is no place for beds in a modern fire and 
rescue service’’
29/. Mr Bennett’s letter of dismissal of 13 June 2008 stated :


‘... allegation ... sent an email, the content of which was in direct contravention of 
GMFRS email policy dated 8 March 2000. And that email contained statements 
considered to be inflammatory, libellous and in direct breach of the implied term of 
mutual trust and confidence between an employer and an employee ...


I fully considered all the information in arriving at my decision. I have also taken 
into consideration your length of service, previous service record, character 
reference and your verbal submission.


However, it is my opinion that your actions constitute gross misconduct under the 
terms of the Disciplinary procedure. The reason for my decision was conveyed to 
you at the hearing and is summarised as follows :


I believe that you sent the email with intention of inciting other individuals to 
support you in taking a personal action against GMFRS.

I believe that some considerable time was taken in preparing the letter and in doing 
so you counselled other people’s opinions, one being your Watch Manager, Nicolas 
Hince, who advised you not to take any such action but to talk to your Union 
instead. On the morning of 4th February 2008 you wrote that letter electronically and 
some five hours later you selected an extensive list of email recipients. This in 
combination with the content of the email demonstrates that this was not a 
temporary state of mind.

In your defence you said that this was a cry for help however this is not corroborated 
as you have led us to believe that you are still considering legal action despite 
apologising.


Greater Manchester Fire and Rescue Service expects the highest levels of 
professional standards and behaviour from all of its employees. Firefighters in 
particular are highly regarded role models in the community and deserve and enjoy 
the unconditional trust placed in them by their colleagues and members of the 
public.


In a highly regarded emergency service, there is no place for behaviour such as that 
which has been demonstrated by you.


I believe that there has been a direct breach of the implied term of mutual trust and 
confidence between you and GMFRS. Due to the seriousness of this, I therefore 
write to confirm my decision to summarily dismiss you from your employment ... 
last day of employment with the Service being Wednesday 11th June 2008’
30/. This is the way I argued Mr Bennett’s Article 10 case in his amended claim form :

‘13/. … the Respondent’s decision to dismiss the Claimant was disproportionate under Article 10(2). As the Claimant’s remarks concerned important issues of health and safety or public health the Respondent’s margin of appreciation must be narrowed. The Claimant’s remarks formed part of a wider employment law dispute, which had entered the public domain through collective negotiation and newspaper articles on the relevant issues. As a result the Claimant’s comments undoubtedly assumed a general interest (see paragraph 48 of Fuentes Bobo). Members of campaigning organisations such as trade unions ‘must be able to carry on their activities effectively and that there exists a strong public interest in enabling such groups and individuals outside the mainstream to contribute to the public debate by disseminating information and ideas on matters of general public interest’ (see paragraphs 89 of Steel & Morris -v- United Kingdom (2005) 41 EHRR 22 – 403). 

14/. The fact that the Claimant’s email was only received by other employees of the Respondent and did not gain any publicity from third parties is of direct relevance (see paragraph 43 of Raichinov -v- Bulgaria [2006] Unreported Application No. 47579/99 ECtHR). Similarly, that none of the Respondent’s management have commenced any form of defamation proceedings against him following the sending of the email (see paragraph 48 of Fuentes Bobo). As the Respondent is the recipient of state funding and a certain degree of political patronage, the ‘bounds of acceptable criticism’ of their management is ‘wider than in relation to a private individual’ (see paragraph 48 of Raichinov). In terms of the allegations contained within the Claimant’s email, either he was repeating allegations already made by other people against the Respondent, or was making statements of fact which were justified in view of the wholly unreasonable manner in which the Respondent had treated him as set out aforesaid, or amounted to ‘value judgments’ for which there was a reasonable factual nexus for the same. The Claimant’s dismissal was disproportionate in view of his age, length of service, previous disciplinary record and that the Respondent failed to take the option of imposing a lesser sanction against him such as a final written warning or a loss of pay of up to 13 days (see para 49 of Fuentes Bobo).

15/. In light of the above, the Claimant contends that he has been unfairly dismissed contrary to section 98 of the Employment Rights Act 1996. Either by reason of the violation of the Claimant’s Article 10 rights, the Respondent cannot establish a lawful reason for his dismissal or his dismissal was not reasonable under section 98(4) as construed compatibly with the requirements of the Human Rights Act 1998. As the Claimant’s convention rights are engaged, the band of reasonable responses cannot be applied as it will mean that the Strasbourg approach to proportionality will either be unlawfully fettered or else misapplied’
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� For recent confirmation of this, see London Ambulance Service NHS Trust -v- Small [2009] IRLR 563 CA at [30] and [40-41].


� This Article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises.


� For example, the Applicants’ campaigning leaflet inter alia stated (see page 413 of the EHRR report) : ‘... No Unions Allowed ... McDonald’s have a policy of preventing unionisation by getting rid of pro-union workers. So far this has succeeded everywhere in the world except Sweden, and in Dublin after a long struggle. Trained to sweat It is obvious that all large chain stores and junk food giants depend for their fat profits on the labour of young people. McDonald’s is no exception : three-quarters of its workers are under 21. The production line system deskills the work itself : anybody can grill a hamburger, and cleaning toilets or smiling at customers needs no training. So there is no need to employ chefs or qualified staff – just anybody prepared to work for low wages. As there is no legally enforced minimum wage in Britain, McDonald’s can pay what they like, helping to depress wage levels in the catering trade still further, They say they are providing jobs for school-leavers and take them on regardless of sex or race. The truth is McDonald’s are only interested in recruiting cheap labour – which always means that disadvantaged groups, women and black people especially, are even more exploited by industry than they are already’.


� Which would remain on her record for one year – see [9] of the ECtHR’s judgment.


� This principle is an accepted part of the common law in respect of freedom of expression. In the pre-Human Rights Act case of Kelly -v- British Broadcasting Corpn [2001] Fam 59 – Munby J held at pages 68-70 : ‘well known jurisprudence of the European Court of Human Rights establishes : (i) that the exceptions in paragraph 2 must be narrowly interpreted; (ii) that if a restraint is to be justified under paragraph 2 it must be ‘necessary in a democratic society’ – that is to say, the necessity for any such restriction must be ‘convincingly established’ by reference to the existence of a ‘pressing social need’, and the restriction must be ‘proportionate to the legitimate aim pursued’ ... As Mr Tugendhat, in my judgment correctly, points out, the interests identified in paragraph 2 of article 10 are not trump cards which automatically override the principles of open justice and freedom of expression. The derogations from article 10 ... which he correctly recognises as being themselves important interests of a democratic society, only override the guaranteed rights when it is ‘necessary’ that they should do so. So, he submits, it is not a question of ‘balancing’ freedom of expression against one or more of the interests identified in paragraph 2 of article 10. There is, he says, no balancing exercise. The question, he says, is whether those who seek to bring themselves within the protection of paragraph 2 can demonstrate convincingly that they are ... he refers to what Lord Griffiths said in relation to the same passage in In re An Inquiry Under The Companies Securities (Insider Dealing) Act 1985 [1988] AC 660, 706 : ‘In this passage the European Court is not giving a restricted meaning to any of the exceptions but stressing that before interference with freedom of expression can be justified it must be shown to be necessary on the facts of the particular case’ . I agree with Mr Tugendhat’s submissions on this point which, as it seems to me, are reinforced by what Hoffmann LJ said in R -v- Central Independent Television Plc [1994] Fam 192, 202-203 : ‘... a freedom which is restricted to what judges think to be responsible or in the public interest is no freedom. Freedom means the right to publish things which government and judges, however well motivated, think should not be published. It means the right to say things which ‘right thinking people’ regard as dangerous or irresponsible ... it cannot be too strongly emphasised that outside the established exceptions, or any new ones which Parliament may enact in accordance with its obligations under the Convention, there is no question of balancing freedom of speech against other interests. It is a trump card which always wins’. Furthermore, says Mr Tugendhat, and I agree, if those who seek to bring themselves within paragraph 2 of article 10 are to establish ‘convincingly’ that they are – and that is what they have to establish – they cannot do so by mere assertion, however eminent the person making the assertion, nor by simply inviting the court to make assumptions; what is required ... is proper evidence’. 


� That was not correct, but the question is whether it comes within reasonable exaggeration.
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